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Petitioner WIliam Edward Shaw fil ed this habeas corpus
petition under 28 U S.C. 8§ 2255, collaterally attacking his
supervi sed rel ease revocation sentence and asking the Court to
vacate, set aside, or correct his sentence. He argues that the
sentence is inproper because the Court sentenced Petitioner to
rei nprisonment, followed by a new period of supervised rel ease,
al | egedly authorized by the retroactive application of 28 U.S. C
§ 3583(h), in violation of the Double Jeopardy clause. For the

foll owi ng reasons, Petitioner’s notion will be deni ed.

BACKGROUND
On Decenber 1, 1992, Petitioner, WIIliam Edward Shaw,
was indicted on the following: (1) conspiracy to commt arned
carjacking, in violation of 18 U S.C. 8§ 371 (Count one); (2)

armed carjacking, in violation of 18 U.S.C. § 2119 (Count two);



and (3) carrying a firearmduring and in relation to a viol ent
crime, in violation of 18 U S.C. 8§ 924(c)(1) (Count three).
Petitioner pleaded guilty to all three counts. On August 3,
1993, the Court sentenced Petitioner to ninety-three nonths of
i nprisonnment and three years of supervised rel ease.!?

Wil e on supervised rel ease, Petitioner commtted
aggravated assault, a violation of his supervised rel ease
conditions. On April 25, 2001, Petitioner was sentenced in state
court to seven to fourteen years inprisonnent after being found
guilty of this offense. On August 15, 2001, follow ng a
vi ol ation of supervised rel ease hearing, the Court revoked
Petitioner’s supervised rel ease and sentenced himto one year
i nprisonnment, consecutive with his state sentence, followed by
one year of supervised release. On August 29, 2008, Petitioner
filed the instant 28 U S.C. § 2255 petition, attacking his

revocation of supervised rel ease sentence as i nproper.

[1. ANALYSI S
Section 2255 allows a prisoner in custody to attack his

sentence if it was inposed in violation of the Constitution or

. Specifically, the Court sentenced Petitioner on Counts
one and two to 30 nonths inprisonnment and three years of
supervi sed release, to run concurrently. On Count three, the
Court sentenced Petitioner to 60 nonths of inprisonnent, to run
consecutively, and three years of supervised release, to run
concurrently.

-2



statute, the court lacked jurisdiction to inpose it, it exceeds
the maxi num all owed by law, or it is otherw se subject to
collateral attack. See 28 U . S.C. § 2255. A petitioner is
entitled to an evidentiary hearing as to the nerits of his claim
unless it is clear fromthe record that the prisoner is not

entitled to relief. See United States v. Victor, 878 F.2d 101,

103 (3d Cir. 1989). Here, Petitioner is not entitled to an

evidentiary hearing because it is clear fromthe record that his

8§ 2255 petition should be denied for the foll ow ng reasons.
Petitioner argues that the Court’s inposition of

rei nmprisonnent, followed by a new period of supervised rel ease,

was i nproper because statutory anmendnent 18 U.S.C. § 3583(h),?

authorizing the inposition of an additional term of supervised

rel ease following the reinprisonnment for a violation of

supervi sed rel ease, was enacted subsequent to Petitioner’s

original crinmes. 1In the absence of the § 3583(h) anendnent,

Petitioner asserts that § 3583(e)(3),3 governing inprisonnent and

2 18 U.S.C. § 3583(h) provides:
“When a term of supervised release is revoked and the
defendant is required to serve a termof inprisonnent
that is |l ess than the maxi numterm of inprisonnent
aut hori zed under subsection e(3), the court may include
a requirenment that the defendant be placed on a term of
supervi sed rel ease after inprisonnent. ”

3 18 U.S.C. § 3583(e)(3) provides:
“The court may . . . revoke a term of supervised
rel ease, and require the defendant to serve in prison
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revocation of supervised release follow ng a violation of
supervised release, is inplicated and is silent as to whether the
court could inpose a new term of supervised rel ease foll ow ng

rei nprisonment. Because 8 3583(e)(3) does not expressly
authorize the inposition of a new term of supervised rel ease
foll ow ng reinprisonnment, Petitioner contends that his supervised
rel ease revocation sentence, under 8 3583(h), violates the Fifth
Amendnent’ s Doubl e Jeopardy cl ause.

The Doubl e Jeopardy clause of the Fifth Amendnent
provi des, “nor shall any person be subject for the sanme offense
to be twice put in jeopardy of life or linb.” U S. Const. Amrend.
V. The Doubl e Jeopardy clause “affords a defendant three basic
protections: [It] protects against a second prosecution for the
same offense after acquittal. It protects against a second
prosecution for the sanme offense after conviction. And it
protects against nultiple punishnments for the sanme of fense.”

United States v. Console, 13 F.3d 641, 663 (3d Gr. 1993)

(quoting Ghio v. Johnson, 467 U S. 493, 498 (1984)).

all or part of the termof supervised rel ease

authori zed by statute for the offense that resulted in
such term of supervised release without credit for tinme
previ ously served on postrel ease supervision, if the
court, pursuant to the Federal Rules of Crim nal
Procedure applicable to revocation of probation or
supervi sed rel ease, finds by a preponderance of the

evi dence that the defendant violated a condition of
supervi sed rel ease . ”



The Suprene Court “attribute[s] postrevocation

penalties to the original conviction.” United States v. Dees,

467 F.3d 847, 853 (3d Cr. 2006) (citing United States v.

Johnson, 529 U.S. 694, 701 (2000)). In addition, 18 U.S.C. 8§
3583(a) indicates that supervised release is “part of the
sentence.” |d. Accordingly, a revocation sentence should be
seen as part of the initial sentence, rather than a separate or
addi tional punishnent for the sane offense. 1d. On these facts,
t he Doubl e Jeopardy clause is not inplicated in this case.

Al t hough Petitioner frames his argunent as a double
j eopardy violation, Petitioner’s argunent seens to nore

accurately claima violation of the Ex Post Facto clause.* U.S.

Const., Art. |I., 8 9. The Ex Post Facto clause prohibits the

application of a law “that changes the punishnent and inflicts a
greater punishnent, than the | aw annexed to the crinme, when

commtted . . . .” United States v. Johnson, 529 U S. 694, 699

(2000) (quoting Calder v. Bull, 3 Dall. 386, 390 (1978)). To

prevail upon an Ex Post Facto argunent, the Petitioner nust
denonstrate: (1) the | aw chall enged operates retroactively; and

(2) the law raises the penalty fromwhatever the | aw provi ded at

the time of the crimnal conduct. 1d.

4 The Ex Post Facto cl ause provides: “No Bill of
Attai nder or ex post facto Law shall be passed.” U. S. Const.,
Art. 1., 8 09.



The United States Suprene Court squarely considered and
rejected the argunent that sentencing a defendant on a violation
of supervised release to reinprisonnent, foll owed by a new period
of supervised rel ease, where the underlying crinme occurred prior
to the 8 3583(h) anmendnent, constitutes a violation the Ex Post
Facto clause. Johnson, 529 U S. at 694. Johnson is controlling
her e.

I n Johnson, the defendant conmtted a Class D felony in
Cct ober 1993 and was sentenced to 25 nonths inprisonnent,
foll owed by three years of supervised release. 1d. at 697
Wil e on supervised rel ease, the defendant was arrested and | ater
convicted of state forgery offenses, thus violating his
supervi sed rel ease conditions. |d. Followng a violation of
supervi sed rel ease hearing, the district court revoked his
supervi sed rel ease, and sentenced the defendant to 18 nonths
i mprisonnment, followed by 12 nonths of supervised release. |[d.
at 698. The defendant appeal ed his sentence, arguing that the
i nposition of inprisonnment and a new period of supervised
rel ease, as authorized by 8 3583(h), was a violation of the Ex
Post Facto cl ause because 8§ 3583(h) was enacted after Defendant
commtted the original offense. 1d.

The Suprenme Court recognized that the retroactive

applicability of 8§ 3583(h) would raise Ex Post Facto concerns and

require the Court to consider whether 8 3583(h) raises the
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penalty to the defendant. 1d. at 702. The Court noted that 8§
3583(h) was enacted on Septenber 13, 1994, subsequent to the

def endant’ s conmm ssion of the original offense in 1993. 1d.
Because Congress did not expressly state that § 3583(h) would be
given retroactive effect, the Court found the “longstandi ng
presunption directs that 8 3583(h) applies only to cases in which
that initial offense occurred after the effective date of the
amendnent. . . .” 1d. Accordingly, the Court found that 8§
3583(h) could not be retroactively applied in sentencing the

def endant for the violation of supervised release. 1d.

However, the Court held that 8 3583(h) was not in fact
retroactively applied, but rather the sentencing court inposed
supervi sed rel ease foll ow ng rei nprisonnent under the
aut hori zation of 8 3583(e)(3). 1d. The Court proceeded to
determ ne whet her 8 3583(e)(3) permtted such a sentence. 1d. at
702-03. Follow ng careful analysis of the |anguage of 8§
3583(e)(3), the Court noted “froma purely textual perspective .

8 3583(e)(3) before its anendnent and the addition of
subsection (h) | eaves open the possibility of supervised rel ease
after incarceration.” |1d. at 713. 1In addition to the | anguage
inquiry, the Court considered congressional sentencing policy and
pre-gui delines practice, and held, “. . . in applying the |aw as
before the enactnent of subsection (h), district courts have the

authority to order ternms of supervised release follow ng
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reinprisonnment.” |d.

Here, as in Johnson, Petitioner challenges the
i nposition of supervised release follow ng reinprisonnent as
i nproper because the original offense occurred before the
enact nent of 8§ 3583(h). Under the guidance of Johnson, the Court
finds that Petitioner’s supervised rel ease revocation sentence
was i nposed under the authorization of § 3583(e)(3), as it
existed at the tinme that Petitioner conmtted the original
of fense, rather than under the authorization of § 3583(h).°>
Because 8§ 3583(h) was not applied to Petitioner retroactively, no

violation of the Ex Post Facto cl ause occurred.

An appropriate order foll ows.

5 Courts in the Third Crcuit have applied Johnson, on
simlar facts, to reach the sane result. See United States v.
Washi ngton, 145 F. App’x. 791, 793 (3d Cr. 2005) (applying
Johnson to find that the sentencing court is authorized under 8§
3583(e)(3) to sentence defendant on violation of supervised
release to reinprisonnent foll owed by supervised rel ease where
original offense occurred prior to enactnment of 8§ 3583(h));
United States v. Reinthaler, No. 96-50, 2000 U.S. Dist. LEXIS
19311 (E.D. Pa. 2000) (sane).
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

W LLI AM SHAW : ClVIL ACTI ON
Petiti oner, ) NO. 08-4176
V.

UNI TED STATES OF AMERI CA, E CRI M NAL ACTI ON

NO. 92-672-02
Respondent .

ORDER

AND NOW this 9th day of July 2009, upon consideration
of the petition for wit of habeas corpus (doc. no. 160), it is
hereby ORDERED that the petition is DEN ED

IT 1S FURTHER ORDERED that there is no probable cause to
issue a Certificate of Appealability.?®

IT 1S FURTHER ORDERED t hat the case shall be marked
CLCOSED.

AND I T I'S SO CRDERED.

S/ Eduardo C. Robreno
EDUARDO C. ROBRENO, J.

6 A prisoner seeking a certificate of appealability nust

denonstrate “a substantial show ng of the denial of a
constitutional right.” 28 U S C § 2253(c)(2). “A petitioner
satisfies this standard by denonstrating that jurists of reason
could disagree with the district court’s resolution of his
constitutional clains or that jurists could conclude the issues
presented are adequate to deserve encouragenent to proceed
further.” Mller-El v. Cockrell, 537 U S 322, 327 (2003). No
basis for a certificate of appealability exists in this case, as
Petitioner is unable to neet this standard.




